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1. IDENTITY OF PETITIONER 

Gustavo Tapia Rodriguez requests the relief designated in Part 2 of 

this Petition. 

2. STATEMENT OF RELIEF SOUGHT 

Mr. Tapia-Rodriguez seeks review of an Unpublished Opinion of 

Division III of the Court of Appeals dated December 17, 2020.  (Appendix 

“A” 1-43) 

The Court of Appeals decision runs contrary to established Supreme 

Court precedent as it pertains to the offense of aggravated first degree mur-

der. RAP 13.4 (b)(1),(3); State v. Hacheney, 160 Wn.2d 503, 158 P.3d 1152 

(2007).  

Additionally, the decision is in derogation of an individual’s consti-

tutional right to a fair and impartial jury. RAP 13.4 (b)(3).  

3. ISSUES PRESENTED FOR REVIEW 

A. Did the Court of Appeals ignore the fact that the aggravating 

factors of kidnapping and drive-by shooting were incidental to the premed-

itated first degree murder? 

B. Are RCW 10.95.020 (7) and (11) impermissible aggravating fac-

tors due to each, or both, of them being predicate felonies merging into the 

underlying offense? 
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C. Was Mr. Tapia-Rodriguez denied a fair and impartial trial when 

certain biased jurors were not challenged for cause? 

4. STATEMENT OF THE CASE 

A party was being held at the Shady Tree RV Park near the Quincy 

exit on I-90. Leslie Diaz and Destiny Rivera were present at the party.  Ms. 

Diaz was smoking methamphetamine. The trailer belonged to Fernando 

Marcos Gutierrez (a.k.a. Zapatos).  (RP 821, ll. 13-18; RP 821, l. 22 to RP 

822, l. 21; RP 823, ll. 3-19; RP 861, ll. 11-19; RP 862, ll. 10-21; RP 1118, 

ll. 1-2; RP 1185, ll. 15-18) 

Jill Sundberg, Julio Albarran Varona and Mr. Tapia-Rodriguez, 

along with Zapatos and Ambrosio Mendez Villanueva (a.k.a. Chivo) arrived 

later.  (RP 824, ll. 2-19; RP 825, l. 22 to RP 826, l. 1; RP 1044, ll. 12-25; 

RP 1116, ll. 20-23) 

Ms. Diaz and Ms. Rivera left the party approximately two (2) hours 

later.  (RP 826, l. 21 to RP 887, l. 1) 

Some time after they left Ms. Sundberg and Mr. Tapia-Rodriguez 

got into an argument.  (RP 1053, ll. 14-16; RP 1192, ll. 2-11) 

Julio claimed that Mr. Tapia-Rodriguez told him that Ms. Sundberg 

was killed because she threatened to bring him down. Additionally, Mr. 

Tapia-Rodriguez was claimed to have said that she stated to him “How 

would you like for your daughter to be spreading her legs and have some 
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bastard fucking her.”  Julio also testified that Ms. Sundberg supposedly 

snitched on some higher up in a drug ring who was sent to prison and that 

was the reason that a cardboard sign had been placed on her back. (RP 1123, 

ll. 7-22; RP 1073, l. 18 to RP 1074, l. 4) 

Julio, Zapatos, Salvador Espinoza Gomez (a.k.a. Chato), Chivo and 

Mr. Tapia-Rodriguez took Ms. Sundberg in Mr. Tapia-Rodriguez’s truck to 

a public access off of I-90 WB on the Old Vantage Highway.  Ms. Sundberg 

pulled a knife prior to getting into the truck; but Zapatos pointed a gun at 

her.  (RP 1055, ll. 9-10; RP 1056, ll. 5-9; RP 1057, ll. 1-17; RP 1059, ll. 2-

19; RP 1060, ll. 2-3; ll. 11-17; RP 1118, ll. 13-15; RP 1194, ll. 17-25) 

Upon arriving at the public access area everyone exited the vehicle.  

Zapatos then tied Ms. Sundberg’s hands with an adaptor cord. Everyone 

except Ms. Sundberg had a gun at the public access area.   (RP 1060, ll. 21-

25; RP 1061, ll. 2-12; RP 1061, ll. 16-25; RP 1121, l. 22 to RP 1122, l. 8; 

RP 1207, ll. 15-18) 

Ms. Sundberg was forced to kneel in the snow.  Julio held her head 

down.  She was shot thirteen (13) times in the head and back. Chato testified 

that he did not see Ms. Sundberg being shot. He looked away when he saw 

Mr. Tapia-Rodriguez with the gun. (RP 1062, l. 12 to RP 1063, l. 3; RP 

1200, ll. 5-15; RP 1254, ll. 22-24) 
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As they started to leave the public access area Mr. Tapia-Rodriguez 

was driving.  He stopped.  Chivo went back with a piece of cardboard which 

he placed on Ms. Sundberg’s back.  He secured it by shoving a knife through 

it.  (RP 1063, l. 24 to RP 1064, l. 16; RP 1420, ll. 1-5) 

On December 22, 2016 Lynnly Kunz was getting ready to do a trail 

run with her dog from the public access area.  She discovered Ms. 

Sundberg’s body prior to getting on the trail.  She called 9-1-1.  (RP 874, l. 

18 to RP 875, l. 13; RP 876, ll. 13-16; RP 902, ll. 21-25; RP 903, ll. 4-7) 

On January 23, 2017 a Consolidated Information was filed charging 

Chivo, Mr. Tapia-Rodriguez and Julio with Ms. Sundberg’s murder. An 

Amended Consolidated Information was filed on August 29, 2017.  Mr. 

Tapia-Rodriguez was charged with premeditated first degree murder and 

first degree felony-murder in the alternative.  Several aggravating factors 

were included.  The aggravating factors raised first degree murder to 

aggravated first degree murder.  The ultimate penalty for aggravated first 

degree murder is life imprisonment without possibility of parole (LWOP).  

He was also charged with unlawful possession of a firearm second degree.  

(CP 1; CP 54) 

Juror voir dire reflected either actual bias or implied bias by 

several jurors.  The jury panel consisted of Juror Nos. 4, 11, 15, 28, 29, 35, 

37, 40, 42, 44, 45 and 48.  The alternates were Juror Nos. 54, 64, 67 and 81.  
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(CP 1035; RP 459, ll. 1-22; RP 461, l. 7 to RP 462, l. 21; RP 504, ll. 13-25; 

RP 529, ll. 10-12; ll. 19-23; RP 624, ll. 13-22; RP 626, ll. 17-25; RP 626, ll. 

6-22)  (Emphasis supplied.) 

The jury determined that Mr. Tapia-Rodriguez was guilty of 

premeditated first degree murder, as well as felony-murder. The jury 

returned affirmative verdicts on all of the aggravating factors.  (CP 1242; 

CP 1243; CP 1244; CP 1245; CP 1246; CP 1247; CP 1248) 

Judgment and Sentence was entered on March 25, 2019.  Mr. Tapia-

Rodriguez was given a sentence of LWOP with a sixty (60) month firearm 

enhancement on the aggravated first degree murder conviction.  Thirty-six 

(36) months of community custody was also imposed.  Twelve (12) months 

for unlawful possession of a firearm second degree was run concurrently 

with the LWOP.  Restitution in the amount of $5,204.59 was imposed.  (CP 

1264) 

Mr. Tapia-Rodriguez filed his Notice of Appeal the same date.  An 

Order of Indigency was also entered.  (CP 1284; CP 1286) 

The Court of Appeals issued its decision on December 17, 2020 af-

firming Mr. Tapia-Rodriguez’s conviction of aggravated first degree mur-

der.  
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5. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

 

A. ISSUES 1 AND 2 

Aggravated first degree murder is defined in RCW 10.95.020 as 

follows: 

A person is guilty of aggravated first degree 

murder … if he or she commits first degree 

murder as defined by RCW 

9A.32.030(1)(a), as now or hereafter 

amended, and one or more of the following 

aggravating circumstances exists:   

 

… 

 

(7) The murder was committed during the 

course of or as a result of a shooting 

where the discharge of the firearm, as 

defined in RCW 9.41.010, is either from 

a motor vehicle or from the immediate 

area of a motor vehicle that was used to 

transport the shooter or the firearm, or 

both, to the scene of the discharge; … 

 

… 

 

(11) The murder was committed in the 

course of, in furtherance of, or in 

immediate flight from one of the 

following crimes:   

 

… 

 

(d) Kidnapping in the first degree …. 

 

(Emphasis supplied.) 



- 7 - 

The only aggravating factors listed in RCW 10.95.020 that pertain 

to an underlying offense are subparagraphs (7) and (11). Mr. Tapia-Rodri-

guez contends that neither of these subdivisions can be an aggravating fac-

tor to support his conviction.  The reason(s) underlying his contention is/are 

twofold.   

Initially, the underlying offense that must be proven beyond a 

reasonable doubt is premeditated first degree murder. Felony-murder does 

not authorize a sentence for aggravated first degree murder.   

RCW 9A.32.030(1) defines first degree murder as follows:   

A person is guilty of murder in the first 

degree when: 

 

(a) With a premeditated intent to cause the 

death of another person, he or she caused 

the death of such person ….; or 

(b) Under circumstances manifesting an 

extreme indifference to human life, he or 

she engages in conduct which creates a 

grave risk of death to any person, and 

thereby causes the death of a person; or 

(c) He or she commits or attempts to commit 

the crime of … (5) kidnapping in the first 

or second degree, and in the course of or 

in furtherance of such crime or in 

immediate flight therefrom, he or she, or 

another participant, causes the death of a 

person other than one of the participants 

….   

 

(Emphasis supplied.) 
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Subparagraph (c) is the felony-murder alternative for first degree 

murder.  It should be noted that drive-by shooting is not a basis for felony 

murder. 

As set out in State v. Powell, 35 Wn. App. 791, 794, 664 P.2d 1 

(1983):   

Applying these factors to RCW 

9A.32.030(1)(a) and (c) it appears that the 

Legislature intended to specify alternative 

means of committing a single offense.  The 

Legislature placed both RCW 

9A.32.030(1)(a) and (c) under the title 

“Murder in the First Degree”, LAWS OF 1975, 

1st Ex. Sess., Ch. 260, § 9A.32.030.  It is 

obvious that the perceivable connection is the 

causing of the death of a human being.  The 

methods of committing first degree 

murder are not repugnant to each other; 

proof of an offense under one subsection 

does not disprove an offense under the 

other subsection.  Finally, the prohibited 

acts may adhere in the same transaction.  

…   

 

(Emphasis supplied.) 

 

First degree murder is an alternative means crime.  See:  State v. 

Johnson, 113 Wn. App. 482, 489, 54 P.3d 155 (2002).   

The intent of the legislature, in enacting the 

felony murder statutes, is “to punish those 

who commit a homicide in the course of a 

felony under the applicable murder statute.”  

Wanrow [State v. Wanrow, 91 Wn.2d 301, 

588 P.2d 1320 (1978)] at 308.     
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State v. Gamble, 154 Wn.2d 457, 468, 114 P.3d 646 (2005).   

As noted, Mr. Tapia-Rodriguez was charged with first degree felony 

murder based upon first degree kidnapping.  Felony murder is a crime in 

and of itself.  Mr. Tapia-Rodriguez was found guilty of first degree felony 

murder.   

First degree felony murder is not subject to a sentence of aggravated 

first degree murder.  Yet, the Legislature saw fit to include felony murder 

as an aggravating factor, even though it limited aggravated first degree 

murder to premeditated murder.   

Query: Does the inclusion of another felony as an aggravating 

factor under RCW 10.95.020 convert premeditated first degree murder into 

first degree felony murder?  

When considered in this light, RCW 10.95.020(11) is a 

contradiction in terms and should not be considered an aggravating factor.  

Sentencing statutes are subject to the rule of lenity and cannot be used to 

increase a penalty.  See:  Seattle v. Winebrenner, 167 Wn.2d 451, 462, 219 

P.3d 686 (2009).   

The jury concluded that first degree kidnapping based upon second 

degree assault met the criteria for the first degree felony murder conviction.   

… [T]he rule of lenity dictates that we 

construe aggravating circumstances 

narrowly, especially where their 



- 10 - 

application determines the imposition of 

our most severe penalties, death or life 

without possibility of release.  See In re 

Pers. Restraint of Cruz, 157 Wn.2d 83, 88, 

134 P.3d 1166 (2006).  Aggravated 

circumstances are used, theoretically, to 

select from the larger set of first degree 

murders those deserving our most severe 

penalties.  Dana K. Cole, Expanding Felony-

Murder in Ohio:  Felony-Murder or Murder-

Felony?, 63 OHIO ST. A.J. 15, 23 (2002). 

 

State v. Hacheney, supra, 518-19. (Emphasis supplied.)  

Mr. Tapia-Rodriguez asserts that it is obvious that first degree 

felony-murder and premeditated first degree murder are crimes which 

merge.  They merge to avoid a violation of the double-jeopardy provisions 

of the Fifth Amendment to the United States Constitution and Const. art. I, 

§ 9. 

 Courts apply an exception to this merger 

doctrine on a case-by-case basis; it turns on 

whether the predicate and charged crimes are 

sufficiently “intertwined” for merger to 

apply.  Johnson, [State v. Johnson, 92 Wn.2d 

661, 600 P.2d 1249 (1979)] at 681; State v. 

Payton, 29 Wn. App. 701, 720, 630 P.2d 

1362 (1981).   

 

State v. Saunders, 120 Wn. App. 800, 820-21, 86 P.3d 1194 (2004).   

Since drive-by shooting (subparagraph (7)) is not one of the 

predicate offenses for felony murder it must be construed somewhat 
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differently when being used as an aggravating factor for aggravated first 

degree murder.   

As recognized in State v. Hacheney, supra, 520: 

The plain language of the aggravated first 

degree murder statute does not provide that 

the aggravating circumstance applies if the 

felony occurred in the course of the 

murder.   

 

(Emphasis supplied.) 

 The drive-by shooting aggravator fits within the parameters outlined 

by Hacheney. The intent was to murder Ms. Sundberg; not to commit a 

drive-by shooting.  

The jury determined that Mr. Tapia-Rodriguez was guilty of both 

premeditated first degree murder and felony not only as to the two (2) of-

fenses; but also murder. The double jeopardy provisions of the Fifth 

Amendment to the United States Constitution and Const. art I, § 9 control. 

Merger occurs as to the kidnapping aggravator.  

If, as Mr. Tapia-Rodriguez contends, the aggravating factors are 

inapplicable and in contravention of the Fifth Amendment and Const. art. 

1, § 9 on double-jeopardy grounds he would only be subject to sentencing 

on the premeditated first degree murder conviction.   

 Our Supreme Court has recently been giving considerable attention 

to convictions of aggravated first degree murder.  
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 Initially, due process required the State give notice to a defendant of 

any factor it was seeking to establish in connection with a charge of 

aggravated first degree murder. However, following the decision in Alleyne 

v. United States, 570 U.S. 99, 103, 133 S. Ct. 2151, 186 L. Ed. 2d 314 (2013) 

our Supreme Court decided State v. Allen, 192 Wn.2d 526, 534, 431 P.3d 

117 (2018) and held: 

In light of this guidance and as explained 

below, we find no logical or legal basis for 

holding that the elements of a crime for 

purposes of the Sixth Amendment’s right to 

trial by jury are different from the elements 

of a crime for purposes of the Fifth 

Amendment’s double jeopardy clause. For 

both purposes, a fact other than proof of a 

prior conviction that increases the mandatory 

minimum sentence is an element of the 

offense. Accordingly, we hold that RCW 

10.95.020 aggravating circumstances, 

which increase the mandatory minimum 

penalty for first degree murder, are 

elements of the offense of aggravated first 

degree murder for purposes of the double 

jeopardy clause.  

 

(Emphasis supplied.) 

 

The State, in the Amended Consolidated Information set forth the 

factors it relied upon for the charge of aggravated first degree murder. Yet, 

the kidnapping factor, was also an element of the alternative means of first 

degree felony murder. The first degree felony murder merged with the 

jury’s verdict of premeditated first degree murder.  
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The next case which the Supreme Court considered is State v. Mu-

hammad, 194 Wn.2d 577 (2019) In discussing the independent purpose ex-

ception to the merger doctrine it ruled at 608: 

To establish an independent purpose or 

effect, there must be a showing that the 

element crime caused “some injury to the 

person or property of the victim or others, 

which is separate and distinct from and not 

merely incidental to the crime of which it 

forms an element. Johnson [State v. Johnson, 

92 Wn.2d 671, 680, 600 P.2d 1249 (1979)]; 

Harris [State v. Harris, 167 Wn. App. 340, 

355, 272 P.3d 299 (2012)]; State v. Saunders, 

120 Wn. App. 800, 807-08, 821, 86 P.3d 232 

(2004) (holding convictions for felony 

murder and first degree rape did not merge 

when murder was distinct from and not 

incidental to the rape.  

 

This issue was again addressed in State v. Whitaker, 195 Wn.2d 333, 

(2020). The Court noted at 340: “Just like first degree felony murder, ag-

gravated first degree murder criminalizes killing in the course of commit-

ting another crime.”’ 

The Court went on to say at 341-42:  

[T]here is a critical difference between a 

freestanding kidnapping charge and the 

kidnapping element in an aggravated first 

degree murder prosecution. In an aggravated 

murder prosecution, the State is required to 

prove that the murder was committed in the 

course of or in furtherance of the felony. 

RCW 10.95.020 (11). To meet this burden, 

the State must prove a sufficiently “‘intimate 
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connection’” between the killing and the 

felony. State v. Brown, 132 Wn.2d 529, 608, 

940 P.2d 546 (1997) (quoting State v. 

Golladay, 78 Wn.2d 121, 132, 470 P.2d 191 

(1970), overruled on other grounds by State 

v. Arndt, 87 Wn.2d 374, 378, 553 P.2d 1328 

(1976), and citing State v. Leech, 114 Wn.2d 

700, 706, 790 P.2d 160 (1990). As a result, 

the felony aggravating circumstance 

necessarily involves taking a life.  

 

In Mr. Tapia-Rodriguez’s case the kidnapping was an integral ele-

ment of the felony murder alternative. It was then additionally used as an 

aggravating factor. It is his position that when both alternatives of first de-

gree murder were found by the jury to exist, that they merged. The separa-

tion of the kidnapping aggravator from the merger is what violates the 

prohibition against double jeopardy.  

ISSUE 3 

RCW 4.44.170 provides, in part:   

Particular causes of challenge are of three 

kinds:   

 

(1) For such a bias as when the existence of 

the facts as ascertained, in judgment of 

law disqualifies the juror, and which is 

known in this code as implied bias. 

(2) For the existence of a state of mind on the 

part of the juror in reference to the action, 

or to either party, which satisfies the court 

that the challenged person cannot try the 

issue impartially and without prejudice to 

the substantial rights of the party 
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challenging, and which is known in this 

code as actual bias.   

(3) ….   

 

Mr. Tapia-Rodriguez’s concerns involve Juror Nos. 15, 28, 35 and 

44. 

Defense counsel did not challenge any of those jurors for cause.  

Defense counsel did not exercise a peremptory challenge against any one of 

those jurors.   

Juror 15 had a wife who was sick and a problem with childcare.  He 

clearly stated he did not want to be there.  (RP 624, ll. 13-22; RP 626, ll. 7-

25) 

Juror 28 also did not want to be a juror.  He was concerned with his 

farm work.  He stated that he would not be 100% mentally present during 

the trial.  (RP 624, ll. 13-22; RP 627, ll. 6-22) 

The trial court recognized that Juror 44 may be disqualified due to 

implied bias.  The trial court gave defense counsel the opportunity to 

challenge this juror. Defense counsel waived his challenge to Juror 44.  

Juror 44’s wife is an employee of the Grant County Prosecutor’s Office.  

(CP 888; CP 1035; RP 560, ll. 1-9; RP 576, ll. 15-20) 

RCW 4.44.180 states, in part:   

A challenge for implied bias may be taken for 

any or all of the following causes, and not 

otherwise:   
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(1) … 

(2) Standing in the relation of … being a 

member of the family of … or in the 

employment for wages, of a party …. 

(3) … 

(4) … 

 

It is interesting to note that the trial court sua sponte raised this issue.  

This will become of greater importance when Juror 35 is discussed.   

Mr. Tapia-Rodriguez asserts that it was error for defense counsel to 

not question Juror 44 in detail concerning the relationship of his wife’s 

duties as it may pertain to his case.   

Juror 35 creates a grave concern for Mr. Tapia-Rodriguez. During 

the State’s voir dire of Juror 35 the following exchange occurred about 

“strong feelings one way or the other about gangs.”   

MR. JENKS: … Does anyone else have 

some strong feelings one way or the other?  

Okay.  Thank you.   

 No. 35?   

JUROR 35: Yeah, I don’t – I don’t like it 

when they mark up our community and gang 

up on other people to bully them.   

MR. JENKS: Okay.  Have you ever been a 

victim of tagging or graffiti?   

JUROR 35: When I worked at the Royal 

School District, we got tagged bigtime one 

night and it took us all morning to get it 

covered up.  They did a whole couple of 

buildings, big, like eight-foot letters.  It was 

pretty bad.   

(RP 504, l. 19 to RP 505, l. 7) 
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Even though it may be trial strategy to not challenge a juror who 

claims that he/she can be impartial, the problem is that defense counsel 

made no further inquiry as to jurors 15, 28 and 35.  Their impartiality and 

ability to be fair was in question.  See:  State v. Castro, 141 Wn. App. 485, 

493, 170 P.3d 78 (2007).   

In particular, a challenge for cause should have been made to Juror 

35.  There was an obvious racial bias underlying the response to the 

prosecuting attorney’s question.  The response is similar to the one in State 

v. Witherspoon, 82 Wn. App. 634, 637-38, 919 P.2d 99 (1996), review 

denied, 130 Wn.2d 1022 (1997) where the prospective juror stated:   

“When what you see in the newspaper, I have 

to admit I’m a little bit prejudiced.  I see a lot 

of black people who are dealing drugs.  When 

drugs are dealt, that’s who is involved 

unfortunately.  I can’t help it.  I’m sorry.  I’m 

that way.  I see it in the papers all the time, 

and I can’t help but be influenced.”   

 

When defense counsel is appointed to represent a person in an 

aggravated first degree murder case it is incumbent upon that attorney to 

make certain that there is a thorough examination of potential jurors during 

the course of voir dire.  Failure to do so adversely impacts the client’s 

constitutional rights under the Sixth Amendment to the United States 

Constitution and Const. art. I, § 22. 
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Better safe than sorry is the mantra that the attorney should have 

during the voir dire process.  Make the inquiry.  Make the challenge.   

… [A]n accused holds a constitutional right 

to unbiased jurors.  …  Due process means a 

jury capable and willing to decide the case 

solely on the evidence before it, and a trial 

judge must ever be watchful to prevent 

prejudicial occurrences and to determine the 

effect of such occurrences when they happen.  

Smith v. Phillips, 455 U.S. 209, 102 S. Ct. 

940, 71 L. Ed.2d 78 (1982).  The due process 

clause of the Fourteenth Amendment entitles 

a state criminal defendant to an impartial 

jury, which includes a jury that determines 

guilt on the basis of the judge’s instructions 

and the evidence introduced at trial, as 

distinct from preconceptions or other 

extraneous sources of decision.  Patton v. 

Yount, 467 U.S.1025, 1037 N.12, 104 S. Ct. 

2885, 81 L. Ed.2d 847 (1984).   

 

State v. Winborne, 4 Wn App.2d 147, 160, 420 P.3d 707 (2018).   

Relying upon the Winborne case, not only were Mr. Tapia-

Rodriguez’s constitutional rights violated under the Sixth Amendment and 

Const. art. I, § 22; but also under the Fourteenth Amendment to the United 

States Constitution and Const. art. I, § 3.  The latter violations being due 

process violations.   

As indicated earlier, the trial court did act sua sponte when it raised 

the question of implied bias as to Juror 44.  However, the trial court did not 

act sua sponte with regard to Juror 35.   
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The trial court raised the fact that a motion in limine had been 

granted prohibiting inquiry into gang activity/membership.  This should 

have alerted defense counsel that further inquiry was necessary.  (RP 508, 

l. 7 to RP 509, l. 14) 

A concise statement of the trial court’s duty in this instance is set 

out in State v. Lawler, 194 Wn. App. 275, 284, 374 P.3d 278 (2016): 

     CrR 6.4(c)(1) states that the judge “shall” 

excuse a juror if grounds for a challenge are 

present.  In applying CrR 6.4(c)(1) the 

Supreme Court stated:   

 

This rule makes clear that a trial 

judge may excuse a potential juror 

where grounds for a challenge for 

cause exists, notwithstanding the 

fact that neither party to the case 

exercised such a challenge.  In fact, 

the judge is obligated to do so.   

 

Davis, [State v. Davis, 175 Wn.2d 287, 290 

P.3d 43 (2012)] at 316 (emphasis added).  

However, Davis involved the trial court’s sua 

sponte dismissal of a juror even though 

neither party challenged the juror, not its 

failure to dismiss a juror sua sponte.  Id. at 

311.   

 

(Emphasis supplied.) See also: State v. Guevara-Diaz, 11 Wn. App. 2d, 

843, 851-55 (2020). 
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6. CONCLUSION 

Aggravated first degree murder based upon underlying felonies con-

stitutes first degree felony murder. There is no such crime as aggravated 

premeditated felony murder. 

The use of felonies as aggravating factors for a premeditated first 

degree murder conviction violates double jeopardy under the doctrine of 

merger. Alternatively, both felonies were incidental to and not committed 

in the course of or furtherance of the murder based upon Supreme Court 

precedent.  

The presence of biased jurors deprived Mr. Tapia-Rodriguez of a 

fair and impartial trial. 

Mr. Tapia-Rodriguez requests that his aggravated first degree mur-

der conviction be reversed and remanded for resentencing. On the other 

hand, if the Court determines that juror bias existed, he is entitled to a new 

trial. 

DATED this 19th day of January, 2021.  

Respectfully submitted, 

s/Dennis W. Morgan___________________ 

    DENNIS W. MORGAN    WSBA #5286 

    Attorney for Defendant/Appellant 

    P.O. Box 1019 

    Republic, Washington 99166 

    Phone: (509) 775-0777/Fax: (509) 775-0776 

    nodblspk@rcabletv.com  

mailto:nodblspk@rcabletv.com
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Fll .F.O 
DECE!\1BER 17. 2020 

lu th 1: Offke vi ih\' Cl.,., k CJf CuuJ·t 
WA S h1t11< Cuw·t .,f App,,ab, DhhiCJu 111 

IN THE COURT OF APPEALS OF THE STATE OF \llASHINGTON 
V! VlSlON THK.ct: 

STATE OF\VASHINGTON, ) l\ u. 3669·1·1-III 
) 

R~sJJOIKl~ul, ) 
) 

v. ) 
) 

AMBROSIO MENl)EZ VILLJ\Nl:-EVA, ) t:NPUBLISHED OPINION 
auJ fu-UO CESAR ALBARRAN• ) 
VARON!\. ) 

) 
Defen,b m.s, ) 

) 
GUSTAVO T ~ PTA RODRTGCP?:, ) 

) 
Appcllnnr. ) 

LA\VRE.J,CE.-BERREY, J. Gust:wo Tapia Rodriguez (Tapia) appeals his 

conviction ~.nd life !.entence for aggr.w :ued fo, r degree nmrrler. \1/e affinn, hnr remand 

to the t,·ial conrt to s t,1ke ··Felony Mnr,fa,·" from the crnTent offenses parngnph of rhe 

jnrlgmcnt. 
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No. 36694-4-III 
SMre "· Rodriguez 

FACTS 

T;i.pia ·\w l~ the s.eJf.;ippnintecl le.::.der of ;i 14ro11p of m-en involved in vandafo:.m. 

drng, . and umHler. He. along with his cohom-(,1iato;, Zapato,?, Julio '. and C1u,·o4
-

liv~d at 11 ,~ Shady 'l·r~c f{ V !-lark 1Ie;1r ( Teorgc, \Vashi11g1rn1. ( :h;1fo was n m1;mfl...:;1lly 

im·olvcd with Ill<' ·,ictim, Jill Sundberg. 

0 11 the cvcuiug of December 21, :2016, Chato and Jill, along with scvcrnJ otbcrs, 

were in C.1iato';, trailer drinking and using illegal drugs. Later in the eve11i11g, Tapia, 

Julio, Zapatos and Chivo joined the party. Because the trailer wa& fairly small, 6everal 

.A..iu u1u.l miduighl. JiJl mu.I ruviu bqwu 1u-g:.11iug iu J::ugli, h. B::<.~uus'.: 110 Olll' d:-:.1.· in 

the traikr spoke Engli;b, the sub;tane.c ofrbe argument wa; unknown. However. Tapia 

later told his cohorts that Jill had disrespected his family aud was po;sibly working with 

law enforcement to bring him down. \'111en Tapia left the trailer with Charo, Chivo. and 

Zapa1,1s~ 11~ onl~n~d Julio lo n:~mai11 wi1l1 Jill in tl1c l.1-:-1 11~1 arnl lo nol 1~1 l1cr l~avt=. 

' Sa lvador Espinoza Gomez 
1 Fcmando Marco~ Gutic1Tcz 

·i Julio Ce~ar Alha.rrnn-V.:iron.:i 

J -~ nli1osio ,t\,1l"JH.k·L Vilb11mL·v.i1 

2 
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Stuff: v. Rmlrigrm/. 

Later, at Tapia ·s direction, Chivo and Zapatos renuned to the trailer to get Jill and 

put her in Tapia· s ,.pon Htility ,·ehicle (Sl.JV). When Jill realized what was happening, 

she attempted to resist by pulling 0 111 a knife. lu response. Zapatos pulled out a gm1 and 

was µoing to shoot Jill, but Julio stopped him because be did not want the neiµhbor, to 

l1t:;tr 1111~ gimshnl. Jullo amt / .ap;1fos took Ji ll's k11i(t: mul c,~11 phu11~ aml fon:t:1l li~r into 

the backscA! ofTapia·s ~UV. 

With Tapia dri,·ing and Jill crying in the back seat, the group left the RV park. Jill 

had no ability to escape--she was sandwiched berween three men in the backseat and 

Zapatos had tied her hands toµ.ether with a cell phone cord. Tapia drove west on 

h1h~n;tat~ 9 0: f m1 1i11~ orr Oi l a 1uad rn~ar u,~ Old V:mta~~ Hig hway thal lt:d clown lo u,~ 

river. '\l,11cn Tapia stopped ar a dark parking area, Cbivo and Julio forced Jill om of th~ 

SUV. Jill asked " ,;hy?" bm Julio told ber to stay quiet. Repo1i of Proceedings (RP) 

(Feb. 5, 2019) at 1062 . Jill was then forced to kneel and Julio pu6hed her head down. 

Tapia then shot Jill in her head and back, emptying the entire mai:,azine of his gnu. The 

![ll>lll > r~hm1~d to 111~ Sl . V ;nut l,~g.:11 1 d1ivln~ ;-1 w ;-1 y l11LI sfnp1i~(I hri~ll y In allm.v ( '.l1lvt1 lo 

nm bac.k to Jill's body with a cardboard box. Cbivo then afiixcd the box to Jill 's body by 

stabbing a knite thro\\gh it and into hei· back. TI1ere was a message w1itten in Spanish on 

the box. Translated to English. it read. "'This is for all the rat6 that are f[ Jing arotu1d, 

3 



- 25 - 

 

No. 36694-4-ill 
State v. Rod1iguez 

women and rats that have no respect for the Gulf Cartel."' RP (Feb. 13, 2019) at 1797-

98. 

On the way back to Shady Tree, the men stopped at a convenience store in Quincy 

where Zapatas and Julio bought beer and cigarettes. Once at Shady Tree, they grabbed 

Jill's belongings a.-id drove to the Vantage Bridge where they threw them over the bridge 

into the river. The group returned to Shady Tre.e where some of them slept for a few 

hours. Around 11:00 a.111., the group (with the exception of Zapatas) drove to Ephrata to 

buy ammunition and then drove to an apple orchard near Mattawa to practice shooting. 

On December 22, 2016, a hiker found J ill' s body. Near her body, police recovered 

13 shell casings. h1vestigators also recovered a Bud Light ca11. Forensic testing found 

Chato's DNA5 on the can . 

Investigation 

Those close to Jill told the investigat.ors she was living or spending a lot of tin1e at 

Shady Tree RV Park. Accordingly, investigators focused their investigation on residents 

of Shady Tree and anyone who liad seen Jill on the night of December 21, 2016. Destiny 

J;uV': Rivf".r.:t anrl T J"J.lit": Silv;:a. n iaz wne: hoth inte:rvit":wt:rl ;mrl s:i.irl thf':y \VP.rt: at C:h::i.t.o ,$. 

trailer on December 21 , 2016. While they were there, they also saw Jill, Tapia, Zapatas, 

5 Deoxyribonucleic acid. 

4 
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and Julio. hlvestigators also interviewed Chato. who had been taken into custody on 

Ullfelated charges. 

Cha10 

After Chato was read his Miranda6 rights , he gave a full and complete statemen t of 

the events leading up to and after Jill's murder. Chato implicated Tapia as the shooter 

and Julio, Chivo, and Zapatas as assisting with the murder. Chato denie<i any 

involvement in Jill's abduction. Rather, he said he had refused to help get Jill into 

Tapia's SUV and, although he was forced to go with the wen, he did not watch Tapia 

ac.tually shoot J ill. Chato's trial testimony matched this statement 

Airest Wan·ants and Witness Statements 

Based on information obtained during these and other interviews, the State 

obtained arrest. warrants and statements from Tapia, Chivo, and Julio. 

Tapia 

Tapia waived his ;\,f1randa rights and willingly answered the investigator' s 

questions. He said he knew Jill but had not seen her for months. He also said that on the 

evening of December 2 1, 2016, he went to Chato's trailer to discuss Chato moving but 

did not go into the trailer and did not see Ji.II at the trailer. Throughout the interview, 

6 Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966). 

5 
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Tapia cl.."1lied taking part in Jill' s murder. T,.:,ia told investigators that Julio and Zapatas 

frequently borrowed his SUV, often without permission. Tapia did not testify at trial. 

Chillo 

Chivo gave a written statement to investigators under penalty of perjury. The 

following are excerpts from Chivo's statement, which w,s later admitted at trial: Chivo 

livc<l with Tav ia, Zava1os, auc.l Julio al lhe Slracly T1ee RV P-,uk. Ou De1:e111\x:1 2 1, 2016, 

Tapia got in an argument with Jill but it was in English, so he could oot understand what 

was being said. He left the trail..- but soon was told to get into Tapia s SUV with Jill, 

Tapia, Chato, Julio, and Zapatas. Tapia drove to an area where no one was around. Julio 

forced Jill out of the SUV and tl:en Tapia shot her. He he.ard three to four shots. Just 

after tl1ey began to leave, Tapia cold him to grab a cardboard box with writing on it and to 

place iton Jill. So he took a knife and stabbed tl1e box into Jill' s back to hold it in place. 

After this, tl1ey went to Quincy to buy beer at a gas station. When asked about the box he 

stabbed into Jill' s back, Chivo said he did not want to be part of the murder, but Tapia 

told him if he did not help, he would be «left out to sleep like Jill." E,-. 163. Chivo did 

not know what happened to the gun that was used to kill Jill although he did hide a 

different gun for Tapia in his toilet. He did not previously say anytliing to law 

enforcen1ent because he was scared. 

6 
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Chivo could not. read or u.-rite. He gave Detective Ryan Green permission to type 

the statement. Ueputy Uavid Uelarosa, who was translating for Chivo during the 

interview, read the written statement to Chivo and gave Chivo the opportunity to make 

any changes before Chivo signed it. under penalty of perjury. 

Several months later, an investigator hired by defense counsel interviewed Chive. 

Chivo recanted the events and information as detailed in his sworn statement. Chivo told 

the investigator that. his previous statement was a lie and that he had no part in Jill's 

murder and did not have any information about Jill's murder. 

Julio 

Julio denied hurting Jill, denied being present at her murder, and denied knowing 

who killed Jill. One year later, Julio gave another statement. The second statement, 

termed a free talk, was prov~ded as part of a plea agreement.. During the free talk, Julio 

provided a thorough description of the events surrounding Jin·s murder that was 

consistent with the events as described by Chato and by Chivo. 

Physical and Circumstantial Evidence 

As the investigat.ion cootinued, significant physical and circumstantial evidence 

corroborated the statements of Chat.a, Chivo, and Julio. Investigators found the murder 

weapon in Julio's backpack al the trailer where he was living. Investigators also obtained 

7 
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surveillance tapes from the gas station in Quincy showing Julio and Zapatos entering the 

convenience store and purciasing beer and cigarettes at a ti.111e consistent with witness 

statements. Additionally, after obtaining call detaii records from AT&T through a search 

waffilllt, investigators used a private co111pany to plot location data of the group's cell 

phones around the ti.111e of Jill's murder. 

The location data showed Tapia 's cell phone and the cell phones of Chato, Julio, 

autl Zavatos7 1uuving fiou1 Slliu.ly T1ec~ w lhc lucaliuu of Jill's ex.ccutiuu, tu Lhc 

convenience store in Quincy, and to the orchard near Mattawa-all locations consistent 

wit!: tl1e three witness statements. From tl1e location data, investigators were also able to 

locate tl1e exac.t orchard clearing where the 111en went shooting. There, in,·estigators 

gun used to kill Jill. 

By amended infomiatiou, the State charged Tapia with two counts. T11e first count 

alleged murder in the first degree with the alternative 111eans of premeditation or felony 

murder predicated on kidnapping. The State additionally alleged tliat the premeditated 

murder should be elevated 10 aggravated 111urder because it occurred during the course of 

7 Chivo's provider was Verizon, not AT&T, and it does not. appear that call detail 
records were requested from Verizon. T11erefore, d1ere is no evidence as to the location 
of Chivo's cell phone. 

8 
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a drive-by shooting (Rew 10.95.020(7)) or during the course of first degree kidnapping 

(Rew 10.95.020(1 l)(d)). Also, with respect to the first count, the State alleged the 

deliberate cruelty aggravator (Rew 9.94A.535(3)(a)) and a firearm enhancement. T11e 

second cow1t. alleged unlawful possession of a fire.amt in the second degree. 

Pretrial Motions 

Tapia brought a motion in limiue to exclude any evidence related to gangs or 

cartels. The State responded that no evidence of gangs would be presented except the 

translation of the words on the cardboard box affixed 10 Jill. Tapia 's counsel agreed. 

Tapia also brought a motion to prevent. the State from presenting any evidence or 

testimony related to the AT&T NELOS (Network Event Location System) cell phone 

records. In the motion, defense counsel differentiated between ( I) call detail records, 

(2) the NELOS records. Cow1sel also attempted to differentiate between (A) the NELOS 

data related to the cell phone of Tapia and (B) the NELOS data related to the cell phones 

of Chato, Julio, and Zapatas. Defense counsel said, "[W]e have no objection to the call 

detail records. We have objections to the NELOS records. We believe 1he call detail 

records are based upon science and there's no problem with that." RP (Jan. 30, 2019) at 

401 T .atn, ciP.f,em,e ronns,el s:1.i<l, "\VP. ha.v,e no ohj..rtion, also, to th,e NF.T ,OS r..ror<ls of 

the four other people iniplicated in this case. We do have an objection to the NELOS 

9 
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records pertaining to my client, the admissibility." RP (Feb. 5, 2019) at 922. After 

hearing argument, the court denied foe motion witl1out prejudice explaining it did not 

have enot:gh infom iation to rule and would wait until the experts testified. 

On the second day of jury selection, Tapia moved for a change of venue based 011 

two recent articles in separate local newspapers. TI1e parties agreed to continue the 

motion to see whether an inipartial jury could be selected. Through that and the next day 

of jury sele<-tiou, potential jurors who had heard of the case were questioned individually, 

and, with one exception, those who had re.ad one or both recent articles were ren1oved for 

cause. 11:e one not removed could 1:ot recall any details from the article. Once a jury was 

selected, Tapia renewed his motio1L The trial court. denied the motion based 011 the 

success of seating jurors who had not read the recent articles. 

Tlial 

Summary of defense strategy. At trial, defense counsel focused on ca.;ting doubt 

on Tapia's involvement in Jill·s death . Defense highlighted the lack of physical evidence 

tying Tap:a to the gun tl1atkilled Jill or the scene of the crime. Defense counsel also 

focused on attacking the credibility of the State's key witnes= by highlighting 

inconsistent testimony and motives to lie. Specifi:ally, defense counsel emphasized that 

Julio completely changed his staten1ent, but only after receiving a plea deal from the State 

10 
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